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Garnishment — Set-off of Debt not yet Due. — A bank, holding two 
notes against one of its depositors, who it appears was insolvent, though not 
judicially determined so at the time of garnishment, was summoned as 
garnishee. Neither of the notes was due at the service of the garnishment 
and one was still not due at the time of filing answer in the main suit. Held, 
the notes not yet due even at the filing of the answer, are the proper subjects 
for set-off when the maker is insolvent. Armitage Herchel Co. v. Jacob 
Barnett Amusement Co. et al.; Wunderlich v. Merchants Nat. Bank (1910), 
— Minn. — , 124 N. W. 223. 

The court in rendering the opinion in this case seemed to think the auhor- 
ities quite agreed in allowing the set-off under present circumstances, yet 
authority may be found to the contrary. The general rule laid down in 
Waterman, Set-off (Ed. 2,) §§ 66, 70, 92, 107, no, in regard to set-off, is 
that in order for the demand to be allowed, it must appear affirmatively to 
have been a subsisting cause of action at the commencement of the plaintiff's 
suit and upon which an action might have been maintained. Accordingly it 
was held in Martin v. Kunzmuller, 37 N. Y. 396, that a note which has not 
matured at the time of the assignment for the benefit of creditors can n'ot 
be set off though it becomes due before pleaded. The greater number of 
authorities, however, make an exception in case of the insolvency of the main 
debtor, and hold that insolvency is a ground for equitable set-off whether 
or not the debt is due. Field v. Oliver, 43 Mo. 200; Waterman, Set-off, 
§§ 414, 432, Wade, Attachment, § 518, 1 Morse, Banks and Banking 
(Ed. 3) 329, Field v. Oliver, 43 U. S. 200; Schuler v. Israel, 120 U. S. 506, 
Ford's Adm'r v. Thornton, 96 Ga. 254; Kentucky Flour Co.'s Assignee v. 
Merchant's National Bank, 90 Ky. 225 ; Trust Co. v. Bank, 91 Tenn. 336 ; 
Knietherly v. Walls, 27 Ind. 384. Practically all these authorities were con- 
sidered in Her v. Rieger & Co., Defendants; Midland Nat. Bank, Garnishee 
Appellant, 69 Mo. App. 64, in which case the facts were quite the same as in 
the present case and in which an opposite conclusion was reached, to the 
effect, that where a bank is garnishee in an attachment suit against one of its 
depositors, it cannot defend on the ground that the depositor is owing the 
bank a note not yet due, for a greater sum than his deposit. In Husev. 
Ames, 104 Mo. 91, and Chipman & Holt v. Ninth Nat. Bank, 120 Pa. St. 86, 
Beckwith v. Union Bank, 9 N. Y. 211, it was held that insolvency and in the 
first case even though coupled with fraud, will not entitle the garnishee to an 
equitable or legal set-off unless coupled with the fact that the debt owing by 
the judgment debtor to the garnishee was due and demandable at the date 
of garnishment. Whatever uncertainty as to the tendency of the courts to 
allow set-off under such circumstances, was created by the recent cases in 
accord with Her v. Rieger & Co., above, was practically eliminated by the 
present case and the weight of authority can truly be said to sustain the 
present decision. 

Homestead — Deed , Granting Easement — Wife not Signing. — Defend- 
ant's husband executed and delivered to plaintiff a deed, by which he bar- 
gained, sold, conveyed unto the grantee, his heirs and assigns forever a strip 
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of land "for road purposes" excepting and reserving the use and possession 
thereof, as long as the grantor should live, when full possession should pass 
to the grantee, the grantor, warranting the title to the premises against the 
claims of all persons. The land which was the subject of this grant, was a 
part of the homestead and the wife did not sign the deed. In an action by 
the plaintiff to establish an easement for road purposes, held, that the deed 
purported to convey an easement only and was valid, although not signed 
by the wife. Maxwell v. McCall et al. (1910), — la. — , 124 N. W. 760. 

There are two views as to the power of the husband by his sole act to 
grant a right of way over the homestead. One holds that he may do so when 
such conveyance or grant will not defeat or interfere with the substantial 
enjoyment of the homestead, as such. Ottumwa, etc., Ry. Co. v. McWilliams, 
71 la. 164, 32 N. W. 315 ; Chicago etc. R. Co. v. Titterington, 84 Tex. 218, 
19 S. W. 472, 31 Am. St. Rep. 39. The same rule has been applied to streets. 
Orrick .v Ft. Worth, (Tex. Civ. App.), 32 S. W. 443, and Little Rock v. 
Wright, 58 Ark. 142, where the dedication of streets over part of a home- 
stead tract was held not invalid as creating an incumbrance. See a\so,Stokes 
v. Max son, 113 la. 122, 84 N. W. 949, where it was held that the husband 
need not join in the wife's grant of a license to use a stairway situated on 
the homestead. This rule is repudiated in Pilcher v. Atchison, etc. R. Co., 
38 Kan. 516, 16 Pac. 945, 5 Am. St Rep. 770, the court holding that the quali- 
fying expression "when it will not defeat the substantial enjoyment of the 
homestead, as such" is too flexible, and its applicability too uncertain. See 
also the following decisions, which take the view that no right of way over 
homestead property can be granted, except by the joint deed of husband and 
wife. Griffin v. Chattanooga, Southern R. Co., 127 Ala. 570, 30 South. 523, 
85 Am. St. Rep. 143 ; San Francisco v. Grote, 120 Cal. 59, 52 Pac. 127 ; Gulf, 
etc. R. Co. v. Singleterry, 78 Miss. 772, 29 South. 754. 

Insurance — Incomplete Answer to Question — Intemperate use ok 
Intoxicating Liquors. — In an action to recover on a benefit certificate, held, 
that in reply to the question, "If you use intoxicants at all, state kind and 
quantity consumed," the answer, "When I come to town, beer," when in fact 
whisky was also consumed, does not vitiate the contract, and that "the 
intemperate use of intoxicating liquors" means such a use as tends to impair 
the health of the insured or increase the risk. O'Connor v. Modern Wood- 
men of America (1910), — Minn. — , 124 N. W. 454. 

While the conclusion reached by the court in this case may perhaps be 
correct, the points considered are interesting and must give rise to some 
differences of opinion. As these answers were expressly made a part of 
the contract, were clearly material, and as their untruth was to render the 
contract voidable, it would seem that they might have the effect of war- 
ranties. Jeffries v. Ins. Co., 22 Wall. (U. S.) 47; Chaffee v. Ins. Co., 18 
N. Y. 376. Where an answer purports to be complete, a substantial omission 
will avoid the insurance contract, otherwise if the answer is incomplete on 
its face. Phoenix Mut. Life Ins. Co., v. Raddin, 120 U. S. 183. Of course 
the whole question is whether this was a substantial omission and whether 



